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OVERSIGHT HEARING ON “NATIVE AMERICAN
GRAVES PROTECTION AND REPATRIATION
ACT (NAGPRA)”

Wednesday, October 7, 2009
U.S. House of Representatives
Committee on Natural Resources
Washington, D.C.

The Committee met, pursuant to call, at 10:05 a.m. in Room
1324, Longworth House Office Building, Hon. Nick J. Rahall, II
[Chairman of the Committee] presiding.

Present: Representatives Rahall, Hastings, Kildee, Bordallo,
Heinrich, Baca, Smith and Brown.

STATEMENT OF THE HONORABLE NICK J. RAHALL, II, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF WEST
VIRGINIA

The CHAIRMAN. The Committee on Natural Resources will come
to order, please. This morning we meet to hear about the Adminis-
tration’s goals for the Native American Graves Protection and Re-
patriation Act, or NAGPRA, and to explore possible improvements
to the implementation of the program. NAGPRA sets up a process
for the identification and repatriation of certain human remains,
funerary objects, sacred objects and objects of cultural patrimony of
Indian tribes and Native Hawaiian organizations.

The human remains that are at issue are the ancestors of Native
Americans, many of them warriors killed in battle. They deserve
the same respect that we give to the human remains of our war-
riors of today. The Act directed museums and Federal agencies to
complete an inventory of their culturally affiliated human remains
and funerary objects and submit that inventory to NAGPRA by
November of 1995 for publication in the Federal Register.

Almost 15 years later, the Administration is still publishing
these inventories. Recently, the Makah Tribe and the National
Association of Tribal Historic Preservation Officers conducted a
study of the implementation of NAGPRA. Following a recommenda-
tion of their report, Senator Dorgan and I requested a GAO study
on Federal agency compliance with NAGPRA, as well as how ap-
propriated funds are being used. As this study is underway, we will
not be looking into these issues today.

We will, however, be looking at the administration of the
National NAGPRA Program by the National Park Service. This
will include an examination of the data being collected, the systems
in place, and the tools available to measure the success of the
NAGPRA program. Based on the issues that I expect to come up
today, we will need to ask ourselves if this program is receiving the
attention that it deserves, and I hope today’s hearing will serve as
an impetus to improve the program.

With that, I do look forward to hearing about the Administra-
tion’s goals for NAGPRA and how this Committee can help ensure
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the success of the program. Among those joining us this morning
is Mr. Dan Wenk, the Deputy Director of the National Park Serv-
ice. For the past several months, Mr. Wenk has been performing
extra duty serving as Acting Director of the Park Service as well.
So, I thank you for your service and I do look forward to your testi-
mony, but before that, I will recognize the Ranking Member, the
gentleman from Washington, Mr. Hastings.
[The prepared statement of Mr. Rahall follows:]

Statement of The Honorable Nick J. Rahall, IT, Chairman,
Committee on Natural Resources

This morning we meet to hear about the Administration’s goals for the Native
American Graves Protection and Repatriation Act, or NAGPRA, and to explore pos-
sible improvements to the implementation of the program.

NAGPRA sets up a process for the identification and repatriation of certain
human remains, funerary objects, sacred object, and objects of cultural patrimony
of Indian tribes and Native Hawaiian organizations. The human remains that are
at issue are the ancestors of Native Americans. Many of them warriors killed in bat-
tle. They deserve the same respect that we give to the human remains of our war-
riors of today.

The Act directed museums and Federal agencies to compile an inventory of their
culturally affiliated human remains and funerary objects and submit that inventory
to the National NAGPRA program by November, 1995 for publication in the Federal
Register. Almost 15 years later, the Administration is still publishing these inven-
tories.

Recently, the Makah Tribe and the National Association of Tribal Historic Preser-
vation Officers conducted a study on the Federal agency implementation of
NAGPRA. Following a recommendation of their report, Senator Dorgan and I re-
quested a GAO. study on Federal agency compliance with NAGPRA as well as how
appropriated funds are being used. As this study is underway, we will not be look-
ing into these issues today.

We will, however be looking at the administration of the National NAGPRA Pro-
gram by the National Park Service. This will include an examination of the data
being collected, the systems in place and the tools available to measure the success
of the NAGPRA program. Based on the issues that I expect to come up today, we
need to ask ourselves if this program is receiving the attention it deserves. I hope
today’s hearing will serve as an impetus to improve the program.

With that, I look forward to hearing about the Administration’s goals for
NAGPRA and how this Committee can help ensure the success of the program.

Among those joining us this morning is Mr. Dan Wenk, Deputy Director, of the
National Park Service. For the past several months, Mr. Wenk has been performing
extra duty serving as the Acting Director of the Park Service. I thank you for your
service and look forward to your testimony when we are ready to begin.

STATEMENT OF THE HONORABLE DOC HASTINGS, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
WASHINGTON

Mr. HASTINGS. Thank you, Mr. Chairman. Thank you for sched-
uling this hearing today. Periodic oversight of laws that fall within
this Committee’s jurisdiction, I think, is rarely a bad idea. When
it comes to the Native American Graves Protection and Repatri-
ation Act, it will be valuable, I think, for this Committee to hear
how its implementation has occurred since its enactment in 1990.
It is most important for museums and Federal agencies to repa-
triate human remains found on Federal or Indian lands in a
respectful and dignified manner to the families or tribes to whom
they are known to be related.

To do otherwise would offend the inherent dignity of both the
departed and the living. There is not a lot of public attention paid
to the day-to-day work of inventorying and repatriating human
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remains and cultural objects to families and tribes, notwith-
standing how serious this work is. Ensuring the law is carried out
appropriately and efficiently and with an eye on the application of
sound science to identify remains and cultural objects correctly
should be some of our chief goals.

So, Mr. Chairman, once again, thank you for scheduling this
hearing. I look forward to hearing the testimony of the witnesses.
I yield back.

The CHAIRMAN. Thank you, Doc.

Mr. Wenk, the Deputy Director of the National Park Service, we
welcome you to our first panel and you have the stage all to your-
self. We do have your prepared testimony. It will be made part of
the record as if actually read, and you may proceed as you desire.

STATEMENT OF DAN WENK, DEPUTY DIRECTOR,
NATIONAL PARK SERVICE, WASHINGTON, D.C.

Mr. WENK. Thank you, Mr. Chairman, for this opportunity to
appear before this Committee to present the Department of the
Interior’s views on the implementation of the Native American
Graves Protection and Repatriation Act, commonly known as
NAGPRA. I will submit my full written statement for the record
and summarize the Department’s views in my oral remarks. The
Department of the Interior has had responsibility for the adminis-
tration of NAGPRA since the Act was passed in 1990.

In 2000, in order to better concentrate our efforts and serve the
NAGPRA constituents, the National NAGPRA Program was sepa-
rated from the National Park Service NAGPRA, and in 2004, both
programs were separated from the National Park Service Archae-
ology Program. The National Park Service NAGPRA Program is
located in Denver, near many tribes. The National Park Service
NAGPRA Program works with and through the parks to consult
with tribes, make decisions of cultural affiliation of human
remains, and address claims to cultural items.

The National Park Service has published many notices of inven-
tory completion for human remains and notices of intent to repa-
triate on claims for cultural items. Consultation is ongoing for
pending notices and we anticipate publication of these notices in
this fiscal year. The National NAGPRA Program is administered by
the National Park Service but operates as an omnibus program to
facilitate the notices of publication of all Federal agencies and
museums.

The National NAGPRA Program maintains databases of the com-
pliance documents submitted in the NAGPRA process, summaries,
inventories and notices. It is the goal of the National NAGPRA Pro-
gram to have all of those documents publicly accessible in data-
bases by the end of this fiscal year. The National NAGPRA Pro-
gram also provides staff support to the NAGPRA Review Com-
mittee and to the Assistant Secretary in the civil penalty process.

It also administers a grants program to fund projects of tribes
and museums and provides training across the country for constitu-
ents. The NAGPRA Grants Program had a 100 percent increase in
grant applications in FY 2009. In FY 2009, 200 notices were pub-
lished, bringing to 800 the number of notices published since 2004,
out of a total of 2,000 notices published since 1992. There is a
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minimal backlog of remaining notices where consultation is still
ongoing.

If a tribe is concerned that a Federal agency or museum is not
making a factual determination which is preventing repatriation,
they may bring a dispute to the Review Committee. If there is a
complaint about compliance regarding a museum, an allegation of
a civil penalty may be sent to the NPS Director using the template
provided in the National NAGPRA website. The complaint will be
investigated by National NAGPRA.

These dispute resolution mechanisms are actively used by the
tribes. The Native American Graves Protection and Repatriation
Act established a fair process for resolving the repatriation of
Native American human remains and collections and the claims of
tribes to cultural items in control of the Federal agencies and
museums. The Department of the Interior is pleased to administer
NAGPRA programs in each of the Interior agencies and to support
the work of the National NAGPRA Program.

Mr. Chairman, that concludes my statement. I would be pleased
to answer any questions that you or other members of the
Committee may have.

[The prepared statement of Mr. Wenk follows:]

Statement of Dan Wenk, Deputy Director, Operations,
National Park Service, U.S. Department of the Interior

Mr. Chairman and members of the Committee, thank you for the opportunity to
appear before you today to present the Department of the Interior’s views on the
implementation of the Native American Graves Protection and Repatriation Act.

The Native American Graves Protection and Repatriation Act of 1990 (NAGPRA),
provides a process for determining the rights of lineal descendants, Indian tribes,
and Native Hawaiian organizations to certain Native American human remains, fu-
nerary objects, sacred objects, and objects of cultural patrimony.

The Department of the Interior and the several federal agencies and museums
that have NAGPRA obligations take their responsibilities seriously. As a result of
NAGPRA, thousands of Native American human remains, funerary objects, and
other cultural items have been returned to tribes and Native Hawaiian organiza-
tions. Consultations between tribes, Native Hawaiian organizations, and federal
agencies and museums, which occur as part of the NAGPRA process, result in better
relations and have added to the body of knowledge of museum collections.

NAGPRA does not change ownership of items. Rather it asks the question of to
whom do these items rightfully belong. Permits, granted by federal agencies for sci-
entific study, confer access to human remains and cultural items for the accumula-
tion of data, but do not transfer possession to the permittee.

Administration of NAGPRA

The Secretary of the Interior is responsible for implementing many of the provi-
sions in NAGPRA under the statute. The Secretary must provide guidance to muse-
ums and federal agencies to assist them with their compliance requirements.

The National NAGPRA Program administered by the National Park Service con-
ducts the following activities for the Secretary:

e publishing in the Federal Register inventory and repatriation notices for muse-
ums and federal agencies that indicate their decision to transfer control of re-
mains or objects to tribes,

e creating and maintaining a database of Culturally Unidentifiable Human Re-
mains,

e making grants to assist museums, tribes, and Native Hawaiian organizations
in consulting on the determination of cultural affiliation and identification of
cultural items, and to provide funding for travel and ceremonies associated with
bringing ancestors and items home,

e providing support to the Assistant Secretary for Fish, Wildlife and Parks for in-
vestigating civil penalty allegations and preparing assessments of penalties on
museums that fail to comply with provisions of the Act,
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e establishing and providing support to the Native American Graves Protection
and Repatriation Review Committee, which resolves disputes and aids repatri-
ation,

e providing technical assistance in those instances where there are excavations
and discoveries of cultural items on federal and Indian lands,

e drafting, promulgating, and implementing regulations, and

e providing technical assistance through training, the web, and reports for the Re-
view Committee, as well as supporting law enforcement investigations of illegal
trafficking.

The National Park Service also has compliance obligations for parks, separate

from the National NAGPRA Program.

Federal Agency and Museum NAGPRA Obligations

Federal agencies and Indian tribes have NAGPRA responsibilities for the prompt
disposition of Native American human remains and cultural items excavated or re-
moved after November 16, 1990, when NAGPRA was passed. Notice of the disposi-
tion of NAGPRA items to tribes or lineal descendants is posted in newspapers, with
copies sent to the National NAGPRA Program. To date, federal agencies have re-
ported 85 dispositions.

NAGPRA requires museums and federal agencies to prepare summaries of their
collections that may contain Native American unassociated funerary objects, sacred
objects, and objects of cultural patrimony. They must also prepare item-by-item in-
ventories of Native American human remains, with their associated funerary ob-
jects. The summaries provide notice to tribes and Native Hawaiian organizations of
items of interest in a collection and invite consultation. There have been 1,551 sum-
maries! and 460 statements of no summary required? submitted to the National
NAGPRA Program. As a result of the summaries, 475 notices of intent to repatriate
cultural items claimed by a tribe have been published accounting for 144,163 funer-
ary objects, 4,301 sacred objects, 948 objects of cultural patrimony, an additional
822 objects that are both sacred and cultural patrimony and 292 undesignated
items. Not all objects identified in a summary will meet a NAGPRA category or be
subject to a claim.

Inventories provide clear descriptions of the cultural affiliation of the Native
American human remains of the museum or federal agency and are to be followed
within six months with Federal Register publication of a Notice of Inventory Com-
pletion that establishes the rights of tribes and Native Hawaiian organizations to
request repatriation. There have been 1,043 inventories submitted to the National
NAGPRA Program and 1,287 notices of inventory completion published, accounting
for 38,656 Native American human remains and one million funerary objects. 3

Consultation

Consultation with tribes by museums and federal agencies is central to the
NAGPRA process, whether the circumstances arise from collections or new discov-
eries. The National NAGPRA Program website includes maps of current tribal
lands, treaty areas with tribes, and areas of tribal aboriginal occupancy. These maps
assist museums and federal agencies in determining present-day tribes that may
have an interest in items from an area, so that they may be included in consultation
efforts. The Consultation Database lists names and addresses of tribal contacts that
can also be used as a starting point for consultation.

At the end of the NAGPRA consultation process, the museum or federal agency
has the non-delegable duty to make a decision on cultural affiliation and to acknowl-
edge and act on claims for cultural items. A NAGPRA inventory is the product of
consultation. Museums that submitted inventories in 1995, but did not initially do
consultation, have often gone back to consult with tribes on segments of the collec-
tion and update inventory decisions. NAGPRA grants are awarded for this purpose.
There were 71 grant requests received this year for a total of $4.3 million in re-
quests. The full $1.85 million available was awarded in 37 grants. From 1994-2009,
619 NAGPRA grants were awarded to museums, tribes, and Native Hawaiian orga-
nizations, totaling over $33 million.

1A summary is a description of Native American ethnographic items in a collection. Item by
item inventories list human remains and their associated funerary objects.

2“No summary required” means a museum or federal agency has no Native American cultural
items.

3Large inventories may be reported in several different notices of inventory completion and
be organized by a site or culture. Numerous notices may result from a single inventory.
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Database of Culturally Unidentifiable Native American Human Remains

(CUD

Museums and federal agencies prepare two inventories under NAGPRA. Those in-
dividual remains for whom cultural affiliation can be determined are listed on one
inventory. If information is lacking to make a reasonable determination, the indi-
vidual remains are listed on the inventory of culturally unidentifiable Native Amer-
ican human remains, the CUI inventory.

A public access database of CUI was launched in fall 2005 to assist in further con-
sultation and identification. Currently there are the remains of 124,000 individuals
listed on the database and 915,783 funerary objects associated with those remains.
The number of CUI subsequently culturally identified, or transferred by a disposi-
tion to a requesting tribe, without cultural affiliation determination, is 8,136. Pend-
ing regulations will specify a process for disposition of CUI to tribes and Native Ha-
waiian organizations, without requiring requests for recommendations for disposi-
tion to be presented to the Review Committee which makes recommendations to the
Secretary. Native Hawaiian organizations and federally recognized tribes can then
take responsibility for care and reburial of the unidentified Native American re-
mains removed from their graves.

We hope to launch soon a public access database of the culturally affiliated inven-
tories, so that tribes and concerned parties can cross-reference the CUI and affili-
ated databases to assist in further identification of currently unidentifiable remains.
Inventories can be amended at any time to reflect updated and more complete deci-
sions. A Notice of Inventory Completion must be published in the Federal Register
for all culturally affiliated human remains and associated funerary objects. A recent
report from the National NAGPRA Program found the remains of over 1,000 indi-
viduals for whom cultural affiliation had been decided, but who were not in pub-
lished notices.

Withdrawal of Notices

Compliance with the law requires publication of a notice in the Federal Register
of a Notice of Inventory Completion and not merely submission to National
NAGPRA of a draft document. Failure of a museum or federal agency to provide
permission to publish a notice following completion of an inventory halts the repatri-
ation process for the remains of the individuals listed in the inventory.

In spring 2004, there were over 300 drafts of notices submitted between 1996 and
2004 for which the museum or federal agency had not given the National NAGPRA
Program permission to publish in the Federal Register. Beginning in 2005, the Na-
tional NAGPRA Program sent letters to the originators asking that they move for-
ward on abandoned drafts, even if they withdrew them to complete consultation. At
this time, there are less than two dozen older drafts, and all are in active prepara-
tion for publication. New incoming notices are published within weeks of receipt. In
FY 2008, the number of notices almost doubled from prior years to 180 and almost
200 notices have been published in FY 2009. The number of published notices is a
reflection of the efforts of museums and federal agencies to consult with tribes and
make decisions on cultural affiliation, repatriation of cultural items, and for disposi-
tion of the CUI. Abandoned drafts have been replaced with published notices.

Civil Penalties

NAGPRA allows for penalties to be assessed against museums that fail to comply
with a number of aspects of the NAGPRA process. Regulations were promulgated
in 1997 and, in 2006, the first NAGPRA civil penalties were pursued. To date 70
investigations have been completed and those museums found in violation have
come into compliance.

Barriers to Implementation and Current Issues in NAGPRA

e Curation: There are issues of access and use of Native American human re-
mains and cultural items that remain in museum and federal agency collec-
tions. If the remains are determined to be CUI, the federal agency or museum
has determined that there is no federally recognized tribe or Native Hawaiian
organization with which to consult on access or use.

e Collections Audits: The National NAGPRA Program does not audit federal
agency or museum collections to determine that all Native American human re-
mains and cultural items are listed on inventories or summaries. The National
NAGPRA Program does not have the authority to survey NAGPRA obligated
entities to determine the number of human remains repatriated. Accounting for
federal agency collections in non-federal repositories is an agency responsibility.
A C(}iovernment Accountability Office study of federal agency compliance is
pending.
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o NAGPRA only applies to those human remains and cultural items that a mu-
seum or federal agency determines are Native American. The U.S. Court of Ap-
peals for the Ninth Circuit Court, in 2004, ruled that for remains to be deemed
Native American there must be a general finding that the remains have a sig-
nificant relationship to a presently existing tribe, people, or culture. This ruling
has created confusion for museums and federal agencies that must make a
threshold determination of Native American for ancient remains.

This concludes my prepared remarks. I would be happy to answer any questions

that you or other members of the Committee may have.

The CHAIRMAN. Thank you very much, and as I said in my open-
ing statement, I certainly commend the double duty that you are
performing these days and the tremendous work that you do on be-
half of our Park Service, as well as all of the staff at the National
Park Service. Let me ask you one question about the Administra-
tion’s goals. What does the Administration hope to accomplish
within the next year, and by the end of President Obama’s first
term, with respect to this NAGPRA program?

Mr. WENK. We have a number of goals that we hope to accom-
plish, and I think we are well on our way to doing so. First of all,
we are looking to publish some new regulations. One of the regula-
tions that we are looking to publish very soon is the regulation re-
garding culturally unidentifiable objects and human remains. That
should be published, we hope, within the next, literally, few days
or few weeks. We are scheduled to have a briefing with OMB on
that, or we are setting up a schedule to brief OMB on that regula-
tion very quickly.

We are looking to complete on our website the inventory of Na-
tive American human remains for both the culturally affiliated and
the culturally unidentifiable. We are working with the Native
American tribes in terms of looking at the 300 notices that you
have previously provided questions about. We have resolved, I be-
lieve, Mr. Chairman, about over 226 of those notices that were on
hold at one time have now been published. We only have about 10
percent of them left that are currently in active negotiation be-
tween the tribes and the museums or field offices of agencies to
look at the repatriation.

I think the biggest thing we are trying to do is we are trying to
get to have a high level of transparency, that all of our databases
are brought up to date, so that everyone has a full knowledge of
what is out there and who controls what objects.

The CHAIRMAN. So, it appears that after 15 years of inaction, fi-
nally we are beginning to see some action on certain aspects of the
program?

Mr. WENK. I believe that the action, Mr. Chairman, really
started—I will say that prior to about 2004 we were not as active
as we could have or should have been, and I think since 2004 we
have seen significant progress.

The CHAIRMAN. OK. Last week, the National Park Service in-
formed the museums and Federal agencies that I had requested
copies of withdrawn notices, but that notices which had been with-
drawn because of a change in cultural affiliation would not be pro-
vided. The question is, who made the decision to not provide me
with this information that I had requested in May, and what is the
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rationale for that decision? I ask because I really do want this in-
formation.

Mr. WENK. I believe that we are going to give you an exact ac-
counting of each one of those 300 notices. I checked this morning,
Mr. Chairman, and I was informed that it is not yet—the response,
while it is awaiting signature, it has not yet been signed. I would
say it should be to you in the next few days. Of those 300 notices,
I will go back and say that 221 of them have been published. The
remaining 79 of those notices, I could look at a matrix and go
through them exactly, but a number of those will not be published
because a determination has been—they have been taken care of
in other notices.

They were, if you will, double-counted, in terms of one notice
was, an object had already been taken care of in another notice, so
they were taken off the list. The only ones that have not been ac-
counted for are the ones that we still are in active negotiation or
still there is active negotiation going on between the museum and
the tribe to come to a determination on those pieces, but we believe
those are going to be taken care of in a very short order, and we
believe you will get a very direct response, Mr. Chairman.

The CHAIRMAN. So, you will provide me with those in which
there was a change in cultural affiliation?

Mr. WENK. I believe the answer is yes, we will.

The CHAIRMAN. Thank you. I appreciate it. In May ’09, I re-
quested copies of notices that had been withdrawn. Recently, the
NPS staff informed a Review Committee and others that core func-
tions had to cease as a result of this request. Do you think the
NAGPRA office has sufficient staff if it is unable to comply with
a four-month-old request without shutting down other operations?

Mr. WENK. Mr. Chairman, I believe that the NAGPRA staff is
ﬁroviding as efficient service they can with the staffing that we

ave.

The CHAIRMAN. Is that sufficient staff?

Mr. WENK. Yes, Mr. Chairman, I will say it is sufficient staff.
Shutting down that work was something that I have had discus-
sions with the staff subsequent to that happening. I believe that we
have a very active constituency that looks at our information, and
I believe we are going to take steps so that will not happen again.
We have reduced the backlog. I think we are very well poised to
be able, with the staff we have, to provide the responses and infor-
mation that is requested by tribes, by museums, and in fact by
Congress.

The CHAIRMAN. OK. Thank you.

The gentleman from Washington, Mr. Hastings.

Mr. HASTINGS. Thank you, Mr. Chairman. Mr. Wenk, you alluded
to the CUI regulations that you hope to be, I guess, made public
here very soon. There was some discussion on this two years ago
in the last administration. Can you give me a sense of what these
regulations are, if they differ from what they were two years ago?

Mr. WENK. My sense is that the regulation is basically the same
as that we have been trying to get out for the last two years. I un-
derstand there was an administrative problem when we thought
we were going to be able to publish them about nine months ago
that we had to overcome, and we had to go back through some of
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the process, but my understanding is the regulation today is basi-
cally the same as it was when we were trying to get them out
about nine months ago.

Mr. HASTINGS. OK. Well, I know that we had some questions on
that a couple years ago. Is it possible that you could brief my staff
on that prior to that—at least to where you are right now?

Mr. WENK. We would be very happy to come up and brief your
staff, yes.

Mr. HASTINGS. OK. Let us try to arrange that as quickly as pos-
sible if we could, OK?

Mr. WENK. Yes.

Mr. HASTINGS. All right. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman from Michigan, the co-chair of
the Native American Caucus in the Congress, Mr. Kildee.

STATEMENT OF THE HONORABLE DALE E. KILDEE, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
MICHIGAN

Mr. KiLDEE. Thank you very much, Mr. Chairman. I am very
happy that we are having this hearing. It is very important that
the Federal government carry out its responsibility, I think both
legal and moral responsibility, to make sure these sites are re-
spected and cared for, protected, and I think the Federal govern-
ment can set an example also for other levels of government. The
city of Flint is probably one of the most dire cities in America.

There are more people leaving each day. The city is about half
the population it was 20 years ago. They are tearing more houses
down than they are building it, and my nephew, who is familiar
with my work down here on this bill and this legislation, was re-
building one section of town and in demolishing, came across skel-
etal remains, and bingo, he set the land aside, stopped all demoli-
tion, all construction, and got hold of the Saginaw Chippewa
Indians about 70 miles north of Flint. They came down and they
identified these sites as Indian burial grounds with the various ar-
tifacts and everything that—the way of burial and everything.

And here again, because my nephew, who is the Treasurer of the
county and has jurisdiction over that, stopped permanently that
area of about 3 acres from any further construction, fenced it off,
and the Saginaw Chippewa, as joint partners, will be taking care
over that property until a final decision is made, but that final de-
cision will have to be concurred in by the tribe, and I think that
attitude which I think we intended to permeate this bill is one that
you, I am sure, feel is an obligation upon your agency to make sure
that not just the technical adherence to the law, but the spirit.

This law was written for a very important reason: respect for the
first Americans. And so I want to work with you to make sure that
in our oversight, we set a plan that will guarantee that respect.
There are two things that are important. First of all is designation
of these sites, and resources, and we have a responsibility in the
Congress to make sure there are the resources for that. In the
meantime, with whatever resources you have now, I commend you
to do everything you can to make sure that the spirit in which this
legislation, this mandate, was passed, be carried out, and I look
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forward to working with you, and Mr. Chairman, I thank you for
having this hearing.

The CHAIRMAN. Thank you, Mr. Kildee.

The gentlelady from Guam, Ms. Bordallo.

Ms. BOrDALLO. Thank you very much, Mr. Chairman. I have a
question for Mr. Wenk, for the record. I wanted to ask if there have
been any discussions at the Department of the Interior on the ini-
tiatives within the Native American Graves and Repatriation Act
that considers the needs of the indigenous people of the territories,
the U.S. territories.

Mr. WENK. I have not personally been engaged in any discus-
sions, and I am sorry that I can’t—I have to believe that there has
been, but I can’t tell you that I have been personally, but I will pro-
vide information to you in terms of what discussions have been
held.

Ms. BORDALLO. Would there be anybody on your staff here that
would have an answer?

Mr. WENK. If I could ask Dr. Hunt.

[Pause.]

Mr. WENK. OK. We have a jurisdictional issue. The statute does
not include the territories.

Ms. BORDALLO. The statute does not include

Mr. WENK. The statute does not include the territories.

Ms. BORDALLO. Well, Mr. Chairman, I feel we should correct that
in some way. The statute does not include the territories.

The CHAIRMAN. It is my understanding we have never merged
the two, but certainly we will look at it because you raise a valid
point.

Ms. BORDALLO. Very good. Thank you, Mr. Chairman.

The CHAIRMAN. We have to look out for the territories.

Ms. BORDALLO. I look forward to the inclusion of the territories.

The CHAIRMAN. The gentleman from New Mexico, Mr. Heinrich.

Mr. HEINRICH. Thank you, Mr. Chairman.

Mr. Wenk, good to see you. I wanted to ask you a question that
is a little outside of the scope of your testimony, but wanted to get
your perspective. I was hoping you might be able to speak about
any impact or role that NAGPRA has in protecting newly discov-
ered gravesites and objects, not just collections that are already in
museum or Federal agency collections, and what you think the Na-
tional Park Service’s role in protecting newly discovered ancestral
remains might be.

Mr. WENK. There are requirements, is my understanding, under
NAGPRA that were described earlier by your colleague, that no-
tices are required to be published, that just as described earlier,
that there are steps that are taken to ensure that those new dis-
coveries are dealt with in a very expeditious manner.

Mr. HEINRICH. Thank you.

I will yield back the balance of my time, Chairman.

The CHAIRMAN. OK. Mr. Wenk, thank you very much for being
with us today and working with us. We appreciate it.

Mr. WENK. Thank you, Mr. Chairman.

The CHAIRMAN. Our next panel is composed of the following wit-
nesses: The Honorable Brenda Shemayme Edwards, the Chair-
woman of the Caddo Nation of Oklahoma, Binger Oklahoma, and




11

she is accompanied by Bobby Gonzalez, the NAGPRA coordinator;
Mr. Steve Titla, the General Counsel of the San Carlos Apache
Tribe, San Carlos, Arizona, accompanied by Mr. Kevin Parsi, of
Titla & Parsi; Ms. D. Bambi Kraus, the President, National Asso-
ciation of Tribal Historic Preservation Officers, Washington, D.C.;
Ms. Susan Bruning, the Chairwoman, the Repatriation Committee
of the Society for American Archaeology, Southlake, Texas; and Mr.
Colin Kippen, the former NAGPRA Review Committee member,
Honolulu, Hawaii.

Ladies and gentlemen, we welcome you to the Committee this
morning. I apologize if I had some mispronunciations in there. We
do have your prepared testimonies. They will be made part of the
record as if actually read, and you may proceed in the order in
which I introduced you.

STATEMENT OF BRENDA SHEMAYME EDWARDS,
CHAIRWOMAN, CADDO NATION OF OKLAHOMA

Ms. SHEMAYME EDWARDS. Good morning. My name is Brenda
Shemayme Edwards and I am the Chairwoman of the Caddo Na-
tion of Oklahoma. I am here today to talk about funding issues we
have with the Native American Graves Protection and Repatriation
Act. The United States of America has a legal responsibility to its
citizens and dependent Indian nations to ensure that its Federal
laws are carried out. NAGPRA developed a systematic process in
determining the rights of culturally affiliated——

The CHAIRMAN. Excuse me just a minute. Could you pull that
mic a little closer and maybe make sure it is turned on?

Ms. SHEMAYME EDWARDS. Can you hear me?

The CHAIRMAN. Better, yes.

Ms. SHEMAYME EDWARDS. Is that better?

NAGPRA developed a systematic process in determining the
rights of culturally affiliated descendants to certain Native Amer-
ican human remains and associated funerary objects, sacred objects
and objects of cultural patrimony as defined by NAGPRA. However,
little funding has been made available to tribal governments to ful-
fill basic consultations and repatriations with repositories which
house these collections. The funding made available has been high-
ly competitive through the NAGPRA Grant Program with the Na-
tional Park Service.

NAGPRA funding levels have remained basically the same since
its inception. For the past 15 years, around $2 million per year
have been made available. The funding is highly competitive with
no basis in actual need. As such, a tribe with millions of dollars
from casino revenue monies have the same chance of getting a
grant as a tribe like us with no casino revenues and limited finan-
cial resources. In 1994, the NAGPRA Review Committee rec-
ommended that Congress set aside $10 million for the first year of
funding. However, only $2.3 million was set aside.

In 2008, funding levels were at their lowest at 101.58 million.
The Caddo Nation of Oklahoma was one of the first tribes to sub-
mit and receive NAGPRA funding from the National Park Service
in 1994. Southwest Arkansas, northwest Louisiana, eastern Okla-
homa and northeast Texas have long been considered the Caddo
homeland. Throughout every one of these states, and spread from
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the East Coast to the West Coast, Caddo human remains and fu-
nerary items continue to be housed and stored on shelves.

Our NAGPRA office has worked tirelessly over the past 14 years
to identify and repatriate human remains and funerary objects
from across the United States. Just recently, we submitted a pro-
posal to the Department of the Interior with some of the issues
that we have faced. Currently, we know of over 130 different muse-
ums, universities and repositories that hold collections of either
human remains or funerary objects, along with unassociated funer-
ary objects, sacred objects and objects of cultural patrimony.

The reality is, if we were to receive a NAGPRA grant each and
every year, it would be at least 130 years before all of our human
remains, associated funerary objects, unassociated funerary objects,
sacred objects and objects of cultural objects could be repatriated.
We have recently been made aware that a large number of
NAGPRA pending draft notices to be published in the Federal Reg-
ister were pulled without consultation. We would like to know who
is responsible for pulling these notices and why they were pulled.

For well over a century, burials and cemeteries containing
human remains and funerary objects, sacred objects and objects of
cultural patrimony have been subjected to looting and collecting.
Even today, there are numerous websites around on the internet
that will buy, sell and trade Caddo funerary objects. There are also
private museums that house and oftentimes buy, sell and trade
Caddo funerary objects.

In 2001, 21 Caddo funerary vessels were stolen from the Texas
Archaeological Research Laboratory at the University of Texas in
Austin. A $10,000 reward went out and the objects were eventually
recovered. Five years later the University of Arkansas at Magnolia
reported the theft of 26 Caddo funerary objects. These objects are
being held at the university on behalf of Vicksburg District Corps
of Engineers and were to be repatriated back to the Caddo Nation.

Federal investigations are ongoing, but these funerary objects
have not been recovered. There are a number of new Caddo muse-
ums being proposed across the homelands of the Caddo. They re-
ceive their funding through a variety of means; through investors,
universities, loans and local banks, donations and grants using the
Caddo collections that they have as leverage. Many of the reposi-
tories where Caddo human remains and funerary objects are
housed also continue to receive funding for research projects re-
lated to these collections to create educational tools for the general
public, yet our own Caddo museum has only one small exhibit
space, one full-time employee, and no support staff.

Last, it is sad for me to note that our ancestors continue to be
regarded as merely natural resources instead of human beings. I
am not aware of any other ethnical group who is subjected to this
stereotype. I sincerely request that these important funding issues
be addressed and corrected in such a way that the work that we
have done in the past can continue on into the future. Repatriation
is so very important for our people.

The act itself is a show of love and respect for our ancestors. Re-
patriation is also a way for our children to learn about where we
came from and who we are as a unique culture. On behalf of the
Caddo Nation membership, past and present, I thank you.
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[The prepared statement of Chairwoman Edwards follows:]

Statement of The Honorable Brenda Shemayme Edwards, Chairwoman,
Caddo Nation of Oklahoma, Binger, Oklahoma

Good Morning. My name is Brenda Shemayme Edwards. I am the Chairwoman
for the Caddo Nation of Oklahoma. I am here today to talk about funding issues
we have with the Native American Graves Protection and Repatriation Act.

The United States of America has a legal responsibility to its citizens and its de-
pendent Indian nations to assure that its federal laws are carried out. NAGPRA de-
veloped a systematic process in determining the rights of culturally affiliated de-
scendants to certain Native American human remains, associated funerary objects,
unassociated funerary objects, sacred objects, and objects of cultural patrimony ( as
defined by NAGPRA ). However, little funding has been made available to tribal
governments to fulfill basic consultations and repatriations with repositories which
house these collections. The funding made available has been highly competitive
through the NAGPRA grants program with the National Park Service.

NAGPRA funding levels have remained basically the same since its inception. For
the past 15 years, around 2 million dollars per year has been available. The funding
is highly competitive with no basis in actual need. As such, a tribe with millions
of dollars from casino revenue monies has the same chance of getting a grant as
a tribe like us, with no casino revenue and limited financial resources. In 1994, the
Native American Graves Protection and Repatriation Review Committee rec-
ommended that Congress set-aside 10 million dollars for the first year of funding.
However, only 2.3 million was set-aside. In 2008 funding levels were at their lowest
at under $1.58 million.

The Caddo Nation of Oklahoma was one of the first tribes to submit and receive
NAGPRA funding from the National Park Service in 1994. Southwest Arkansas,
northwest Louisiana, eastern Oklahoma, and northeast Texas have long been con-
sidered the Caddo homeland. Throughout every one of these states and spread from
the east coast to the west coast, Caddo human remains and funerary items continue
to be housed and stored on shelves.

Our NAGPRA office has worked tirelessly over the past 14 years to identify and
repatriate human remains and funerary objects from across the United States. Just
recently we submitted a proposal to the Department of the Interior explaining some
of the issues we have faced.

Currently, we know of over 130 different museums, universities, and repositories
that hold collections of either human remains or funerary objects, along with
unassociated funerary objects, sacred objects, and objects of cultural patrimony. The
reality is if we were to receive a NAGPRA grant each and every year, it would be
at least 130 years before all of our human remains, associated funerary objects,
unassociated funerary objects, sacred objects and objects of cultural patrimony could
be repatriated.

For well over a century, burials and cemeteries containing the human remains,
associated funerary objects, unassociated funerary objects, sacred objects and objects
of cultural patrimony have been subjected to looting and collecting. Even today,
there are numerous websites found on the Internet that buy, sell, and trade Caddo
funerary objects. There are also private museums that house (and oftentimes, buy,
sell, and trade) Caddo funerary objects.

In 2001, 21 Caddo funerary vessels were stolen from the Texas Archeological Re-
search Laboratory at the University of Texas in Austin. A $10,000 dollar reward
went out and the objects were eventually recovered. Five years later, the University
of Arkansas at Magnolia reported the theft of 26 Caddo funerary objects. These ob-
jects were being held at the university on behalf of the Vicksburg District Corps of
Engineers and were to be repatriated to the Caddo Nation. Federal investigations
are ongoing but these funerary objects have not been recovered.

We are in a conundrum. There are a number of new “Caddo” museums being pro-
posed across the homelands of the Caddo. They receive their funding through a vari-
ety of means; investors, universities, loans with local banks, donations and grants
using the Caddo collections they have as leverage. Many of the repositories where
Caddo human remains and funerary objects are housed also continue to receive
funding for research projects related to these collections to create educational tools
for the general public, yet our own museum has only one small exhibit space, one
full-time employee, and no support staff.

Lastly, it is sad to note that our ancestors continue to be regarded as merely “nat-
ural resources” instead of human beings. I am not aware of any other ethnic group
who is subjected to this stereotype. I sincerely request that these important funding
issues be addressed and corrected in such a way that the work we have done in the
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past can continue on in to the future. Repatriation is important for our people. The
act itself is a show of love and respect for our ancestors. Repatriation is also a way
for our children to learn about where we came from and who we are as a unique
culture. Thank you.

The CHAIRMAN. Thank you, Madam Chairwoman.
Mr. Titla?

STATEMENT OF STEVE TITLA, GENERAL COUNSEL,
SAN CARLOS APACHE TRIBE, SAN CARLOS, ARIZONA

Mr. TiTLA. Good morning, Chairman, members of the Committee.
Thank you for having this hearing on implementation of the
NAGPRA act. The Arizona Apache tribes work on repatriation mat-
ters jointly through the Western Apache NAGPRA Working Group.
These tribes are the San Carlos Apache Tribe, White Mountain
Apache Tribe, Tonto Apache Tribe, and Apaches of the Yavapai-
Apache Nation. Since 1996, the Working Group has repatriated 302
sacred objects and objects of cultural patrimony from 20 institu-
tions under NAGPRA, and another 38 objects from the Smithso-
nian.

We currently await the return of another 154 objects in pending
claims. The objects that we claim are vitally important and alive,
belonging to holy beings whose power infuses them. These objects
must be properly returned and ritually cared for, or we suffer dire
consequences in the Apache people. In the great majority of our
claims, museums have embraced the spirit of NAGPRA and have
worked with us in open and in good faith to repatriate these items
in the most appropriate and expedient manner.

Most museums have acknowledged that they should never have
held these objects in the first place. Traditional, responsible
Apaches would never, now and in the past, willingly give up these
items to a non-Apache for non-ritual use. Most of these objects
were acquired, sometimes stolen, from Apache lands by museums
at a time of extraordinary hardship, misery and injustice for
Apache people. Some agents of museums took deliberate advantage
of these conditions to get these items at the expense of Apaches.

We believe that NAGPRA is a form of civil rights legislation, en-
acted as an attempt to right these past wrongs. For Apaches, right-
ing these wrongs includes healing the damage caused by the alien-
ation of our powerful objects and the circumstances which com-
pelled that alienation. While the repatriation of these objects alone
goes a long way in righting these wrongs, it does not fully facilitate
healing for the Apache people.

NAGPRA provides for further healing by allowing museums to
state whether objects are sacred objects, objects of cultural pat-
rimony, or a combination of these two. An acknowledgment that an
item is an object of cultural patrimony is an admission that muse-
ums, at a minimum, have objects that are not rightfully their prop-
erty, or at the maximum, that they were at least a party to wrong-
doing. Such an admission will help appease the holy beings who
were wronged so many years ago, and provides a measure of peace
of mind to the Apache people.

Currently, the Field Museum of Natural History in Chicago and
the American Museum of Natural History in New York are at-
tempting to remove the key element of justice from NAGPRA.
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These museums have among the largest collections of sensitive
Apache items and had agents who took egregious advantage of
Apaches in order to acquire highly sensitive objects near the turn
of the last century. These museums are refusing to classify Apache
items specifically as sacred objects and objects of cultural pat-
rimony as claimed in the notices of intent to repatriate in the Fed-
eral Register, or even to meaningfully discuss the issue with us.

In addition, these museums refuse, as an alternative to
classifying these objects, to admit to any wrongdoing in collecting
the items or to apologize for their actions. They are legally justi-
fying this position according to the current Park Service interpreta-
tion of NAGPRA. The Park Service allows museums to refer to
items under notices of intent to repatriate as merely cultural items,
as opposed to sacred objects and/or objects of cultural patrimony.

We believe that this is a highly narrow and prejudicial view, in-
terpretation of the law. This interpretation demeans our powerful
objects and the holy people to whom they belong, which we cannot
allow. This interpretation removes any obligations from museums
to explain their positions. Compounding the problem is the fact
that the NAGPRA Review Committee can only make advisory find-
ings and recommendations. While the Working Group has won
twice before the Review Committee in formal disputes with muse-
ums, the museums chose not to follow the committee’s rec-
ommendations.

This, coupled with current Park Service interpretations of
NAGPRA, has denied Apaches the full measure of the justice that
NAGPRA is capable of providing. Chairman, it looks like I am out
of time, but you have my statement. Thank you.

[The prepared statement of Chairman Nosie follows:]

Statement submitted for the record by Chairman Wendsler Nosie, Sr.,
San Carlos Apache Tribe

The Arizona Apache Tribes work on repatriation matters jointly through the
Western Apache NAGPRA Working Group (Working Group). These tribes are the
San Carlos Apache Tribe, the White Mountain Apache Tribe, the Tonto Apache
Tribe, and the Apaches of the Yavapai-Apache Nation.

Since 1996 the Working Group has repatriated 302 sacred objects and objects of
cultural patrimony from 20 institutions under NAGPRA, and another 38 objects
from the Smithsonian. We currently await the return of another 154 objects in
pending claims.

The objects that we claim are vitally important and alive, belonging to Holy
Beings whose power infuses them. These objects must be properly returned and rit-
ually cared for, or we suffer dire consequences.

In the great majority of our claims, museums have embraced the spirit of
NAGPRA, and have worked with us in open, good faith to repatriate these items
in the most appropriate and expedient manner. Most museums have acknowledged
that they should never have held these objects in the first place.

Traditional, responsible Apaches would never, now and in the past, willingly give
up these items to a non-Apache for non-ritual use. Most of these objects were ac-
quired, sometimes stolen, from Apache lands by museums at a time of extraordinary
hardship, misery, and injustice for Apache people. Some agents of museums took de-
liberate advantage of these conditions to get these items, at the expense of Apaches.

We believe that NAGPRA is civil rights legislation, enacted as an attempt to right
these past wrongs. For Apaches, righting these wrongs includes healing the damage
caused by the alienation of our powerful objects and the circumstances which com-
pelled that alienation. While the repatriation of these objects alone goes a long way
in righting these wrongs, it does not fully facilitate healing. NAGPRA provides for
further healing by allowing museums, to state whether objects are sacred objects,
objects of cultural patrimony, or combinations of these. An acknowledgement that
an item is an object of cultural patrimony is an admission that museums, at a min-
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imum, have objects that are not rightfully their property, or, at the maximum, that
they were at least a party to wrongdoing. Such an admission helps appease the Holy
Beings who were wronged so many years ago, and provides a measure of peace of
mind to Apache communities.

Currently the Field Museum of Natural History in Chicago and the American Mu-
seum of Natural History in New York are attempting to remove this key element
of justice from NAGPRA. These museums have among the largest collections of sen-
sitive Apache items, and had agents who took egregious advantage of Apaches in
order to acquire highly sensitive objects near the turn of the last century. These mu-
seums are refusing to classify Apache items specifically as sacred objects and objects
of cultural patrimony, as claimed, in the Notices of Intent to Repatriate in the Fed-
eral Register, or even to meaningfully discuss the issue with us. In addition, these
museums refuse—as an alternative to classifying these objects—to admit to any
wrongdoing in collecting the items or to apologize for their actions. They are legally
justified in this position according to the current Park Service interpretation of
NAGPRA.

The Park Service allows museums to refer to items in their Notices of Intent to
Repatriate as merely “cultural items”, as opposed to “sacred objects” and/or “objects
of cultural patrimony”. We believe that this is a highly narrow and prejudiced inter-
pretation of the law. This interpretation demeans our powerful objects and the Holy
People to whom they belong, which we cannot allow. This interpretation removes
any obligations from museums to explain their positions, while placing a burden-
some onus of proof on tribes (often requiring tribes to reveal highly sensitive infor-
mation publicly); as well as allowing museums to avoid any admission of wrong-
doing.

Compounding this problem is the fact that the NAGPRA Review Committee can
only make advisory findings and recommendations. While the Working Group has
won twice before the Review Committee in formal disputes with museums, the mu-
seums chose not to follow the Committee’s recommendations. This, coupled with cur-
rent Park Service interpretations of NAGPRA, has denied Apaches the full measure
of justice that NAGPRA is capable of providing.

Additionally the Park Service has told us that the Review Committee cannot
make a finding regarding a completed repatriation, and so now we must choose be-
tween repatriating objects as quickly as possible (as required by traditional guide-
lines), or seeking a measure of justice from the Review Committee. We strongly dis-
agree with this interpretation of the law, and deeply resent the pain and confusion
that this compromising interpretation has caused.

These are not trivial matters to us, and we have recently made a request to the
Secretary of the Interior to review these matters, and will be discussing these at
the upcoming NCAI session. Our concerns could be resolved to a large degree by
requiring museums to state whether claimed items are sacred objects and/or objects
of cultural patrimony, when so claimed, and by giving more teeth to Review Com-
mittee recommendations.

Of further concern is the increasing looting of archaeological artifacts from our
reservations. Both Tribal members and outsiders are looting archaeological sites,
our people driven by the shocking economic and social conditions within our commu-
nity.

It is nearly impossible to combat this problem under current financial constraints.
Even though our Reservation consists of 1.8 million acres of Federal trust land, our
cultural and natural resources management is funded at one-fourth to one-seventh
the levels for comparable land, issues, and activities on the National Forests imme-
diately adjacent to the Reservation. This seriously challenges our ability to sustain
the economic development necessary to prevent the problem in the first place, or to
combat it in the second.

I very much hope that you look into these matters, and will be pleased to provide
you with more information.

Thank you for time and attention.

The CHAIRMAN. Thank you.
Ms. Kraus?
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STATEMENT OF D. BAMBI KRAUS, PRESIDENT, NATIONAL
ASSOCIATION OF TRIBAL HISTORIC PRESERVATION
OFFICERS, WASHINGTON, D.C.

Ms. KrAuS. Mr. Chairman and members of the Committee,
thank you for the opportunity today to present testimony on the
Native American Graves Protection and Repatriation Act. I am rep-
resenting the National Association of Tribal Historic Preservation
Officers. We are the only national Indian organization of tribal gov-
ernment officials who are committed to preserving, rejuvenating
gnd protecting Native cultures and practices throughout the United

tates.

NATHPO Chairman Reno Franklin is unable to be here today
and he sends his regrets. Today’s hearing is about America’s living
history, a uniquely American history, and how as Americans, we
treat our dead, and how we treat the sacred cultural objects that
play an important role in the living cultures of today. About 20
years ago, Native and non-Native people worked together to craft
the legislation known as NAGPRA.

NATHPO acknowledges Congressman Mo Udall and Congress-
man George Miller of this Committee, along with Walter Echo-
Hawk, Jack Trope and Jerry Flute, who, without their foresight
and work, we wouldn’t have had NAGPRA in the first place. And
you know, the bottom line in terms of NAGPRA is it is a Federal
law. It is Federal Indian law and it was created for the benefit of
Indian tribes and Native Hawaiians. In a few weeks, the 19th an-
niversary of the signing of the Act will occur, and it is that span
of 19 years that I would like to discuss today, and even though
NATHPO is not a well-funded organization, we devoted a substan-
tial amount of our meager resources over the past three years to
evaluate how the Federal agencies are complying with the law.

It is out of a sense of duty and responsibility to both the living
and the dead that we took on this task. We do it for Indian commu-
nities of today who are forgotten and neglected in the rural parts
of Indian country, and we did it for our dead, for our ancestors who
were never intended to be housed in Federal repositories and mu-
seums throughout the land, being used for scientific testing at the
whim of the latest theory.

A year ago, NATHPO released a national report on how Federal
agencies are complying with the Act. We identified many chal-
lenges and barriers to success in Indian country. That report, done
collaboratively by the Makah Tribe of Washington and NATHPO,
was the first in-depth report of its kind, and we listed many rec-
ommendations on how to improve the process so that it serves its
audience, Indian country, and this is a copy of the report.

Among the—I am calling it the Makah report. Among the Makah
report’s findings and recommendations for improvement are the fol-
lowing: provide adequate resources for Indian tribes, Native Ha-
waiian organizations and Federal agencies necessary to comply
with the Act; improve both the quality and access to information
in the NAGPRA process; develop and publish in the Federal Reg-
ister a tribal consultation step-by-step process so that an open and
transparent process is available to all; develop and offer appro-
priate training for Native people and Federal officials; improve the
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content and guidelines on using the Culturally Unidentifiable Na-
tive American Inventories Database.

So, that is just a short list of the recommendations we included
in the report to improve the Act and how it is being implemented.
I would like to comment specifically on the Culturally Unidentifi-
able Native American Inventories Database. In the legislative proc-
ess that created NAGPRA, it was estimated that there were ap-
proximately 100,000 to 200,000 Native Americans who could be re-
patriated using this Act. It is with great sadness to report that
after 19 years, two out of every three Native Americans of that es-
timated amount still have not been repatriated, and in fact, they
are now listed as culturally unidentifiable, with little likelihood of
being repatriated unless the system is improved.

Again, two out of three Native Americans, over 123,000 Native
Americans are now listed as culturally unidentifiable and they re-
main languishing on museum shelves, and just to give you an idea
of what 123,000 people, known to be Native Americans, but
123,000 people is roughly the size of Bellevue, Washington or New
Haven, Connecticut or Topeka, Kansas. This indicates that there is
much work to be done. NATHPO appreciates the Committee’s time
today to hear about this important act.

Since this hearing was announced and since NATHPO was listed
as a witness, I have received numerous pleas from around the
country, from Native people and tribal communities around the
country, asking me to tell their story, asking NATHPO to tell their
story and to tell someone about the struggle that they have in their
own communities to try and implement this Act and to make it
work for them and for their tribal communities.

The people who have the most at stake, Native people who know
their dead, who know their sacred objects and the stories that go
along with those objects, may not be here today to testify for them-
selves, and they may not be here in person, but I have been asked
to relay their thanks to the Committee for your ability to talk
about something that is so important on a very local level. I will
be happy to answer any questions the Committee may have for me
at a later time. Thank you very much.

[The prepared statement of Ms. Kraus follows:]

Statement of D. Bambi Kraus, President, National Association of Tribal
Historic Preservation Officers, on behalf of NATHPO Chairman Reno
Franklin

Good morning Mr. Chairman and members of the committee. Thank you for the
opportunity to testify at this oversight hearing on the Native American Graves Pro-
tection and Repatriation Act (NAGPRA), 25 U.S.C. 3001 et seq. NATHPO Chairman
Reno Franklin sends his regrets as he is not able to be here in person, and thanks
the committee for their time and attention to examining the status of a federal law
that affects almost every Native person today.

Background

Today I am representing the National Association of Tribal Historic Preservation
Officers (NATHPO). NATHPO is a national not-for-profit professional association of
federally recognized Tribal government officials who are committed to preserving,
rejuvenating, and supporting American Indian, Alaska Native, and Native Hawaiian
cultures and practices. In 1998, the initial cohort of 12 officially recognized Tribal
Historic Preservation Officers (THPOs) created NATHPO with the mission to pre-
serve Native languages, arts, dances, music, oral traditions, and to support tribal
museums, cultural centers, and libraries.
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The number of Tribal Historic Preservation Officers (THPOs) continues to in-
crease since they were first recognized in 1996 by the National Park Service, U.S.
Department of the Interior. THPOs assume the role and responsibilities of the State
Historic Preservation Officers on their respective Indian reservations and aboriginal
lands from which their ancestors once lived and were laid to rest. In 2008, there
are now 86 officially recognized THPOs and our organization’s membership has in-
creased commensurately. NATHPO’s membership includes THPOs and tribal gov-
ernments that support the mission and goals of our organization.

THPOs are not just tasked with complying with the National Historic Preserva-
tion Act, they are often also the “NAGPRA representative” for their tribe.

In addition to convening training workshops and national meetings, NATHPO has
produced original research reports, including: “Federal Agency Implementation of
the Native American Graves Protection and Repatriation Act” (2008); and “Tribal
Consultation: Best Practices in Historic Preservation” (2005).

I am familiar with the issues in today’s hearing based upon my work on repatri-
ation issues while being employed at the National Association of Tribal Historic
Preservation Officers, as well as prior professional employment at the National
Indian Policy Center and the Smithsonian Institution’s National Museum of Natural
History. Bambi Kraus is my English name, Yatxaakw is my Tlingit name.

Why Was NAGPRA Created?

NAGPRA was enacted in response to accounts that span many generations over
the significant portion of two centuries. These accounts document a spectrum of ac-
tions from harvesting human remains from the battlefield to disinterment of exist-
ing graves to the theft of Native American human remains, funerary objects given
to the deceased at burial, sacred objects of different types, and objects of cultural
patrimony that belong to the collective Native community.

Within a few years time, two public laws were enacted that forever changed how
Native Americans are viewed today:

e Public Law 101-601, the Native American Graves Protection and Repatriation

Act (November 16, 1990).

e Public Law 101-185, the National Museum of the American Indian Act (Novem-

ber 28, 1989; later amended in 1996 to include repatriation provisions) and

NAGPRA has been at times terrifically successful at the local level. More often,
it is exemplary of the experiences of many American Indians, Alaska Natives, and
Native Hawaiians: though the Act was created for their benefit and to rectify a
moral wrong, most Native people have been unable to realize the law’s potential.
They have been forced to immediately learn a western process and bureaucratic lan-
guage and to do so at the most personal and profound of times—at the time they
must identify their dead and the sacred objects and cultural patrimony that have
been removed from their communities.

First In-Depth Review of How Federal Agencies are Implementing
NAGPRA

In 2006, the National Park Service National NAGPRA Program awarded a grant
to the Makah Tribe to assess how the Act has worked over that time and whether
there remain significant barriers to the effective implementation of the Act; the
Tribe worked closely with NATHPO in its research and production. The resultant
report focuses on Federal agency participation in and compliance with the Act, in-
cluding such overarching issues as completing notices of inventory, determining cul-
tural affiliation, developing and implementing agency policies on tribal consultation,
and resources to assist the agency meet its responsibilities under the Act.

The Makah-NATHPO Report, “Federal Agency Implementation of the Native
American Graves Protection and Repatriation Act,” was the result of a two-year re-
search project and was released in August 2008. The report is the work of five re-
searchers who conducted original research for this report, analyzed existing public
information, and conducted two national surveys to determine how the Act is being
implemented around the country and how Federal agencies and Native Americans
are working together to achieve the goals that the U.S. Congress established for the
Act. The report was peer-reviewed by 11 individuals representing Indian tribes and
NAGPRA practitioners, academics who work in this field, and federal agency offi-
cials. We are confident in the research, conclusions and recommendations that are
presented in the 2008 report.

This study was undertaken to prepare a substantive foundation for assessing Fed-
eral agency implementation of NAGPRA and where improvements might be made.
The internal processes and effectiveness of the National Park Service (NPS) Na-
tional NAGPRA Program or Park NAGPRA Program were not examined or evalu-
ated. We are happy to report that several recommendations in the report have al-
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ready been implemented or are underway in the year since the report was pub-
lished.

In brief, the research team examined a national process of consultation and infor-
mation sharing that has led to individual success stories at the local level. It is clear
from the work that went into the report that in the almost 20-year history of the
Act, it has enabled some measure of success in the efforts of Native people to secure
the repatriation of Native American human remains and cultural objects, but much
work remains.

Again, one of the main goals of the report was to identify where improvements
might be made in the implementation of the Act and to present the information in
terms of findings and recommendations. Attached to this written statement are the
recommendations that were developed. For this morning’s hearing, I will highlight
and discuss just a few.

Report Recommendations

The report recommendations were presented in two categories: general themes
and specific recommendations. Summarizing the General Theme recommendations
with a brief description are as follows:

1. Knowledge of process and responsibilities: No full-time NAGPRA staff working
at the Federal agency level; lacking a list of the NAGPRA contact person for
each Federal agency; need and request for NAGPRA training

2. Access to Information: burden has been place on Native people to determine
where and if a Federal agency has Native American remains and cultural ob-
jects; withdrawal of pending Notices of Inventory Completion is a barrier and/
or challenge to Native people; identification of human remains and cultural ob-
jects as “culturally unidentifiable” that places those classified remains and ob-
jects beyond the reach of Native people

3. Consultation: Federal agencies don’t know with whom to consult and Native
people are not always welcomed when they seek to have a Federal agency en-
gage in consultation

4. Available Resources: Currently available resources fall far short of what is
needed and Native governments and organizations are unable to maintain a
robust NAGPRA program effort needed to assure protection of their cultural
resources. Also, congressionally appropriated funds have NAGPRA grants to
tribes and museums has decreased in the past five years.

5. Standards: What constitutes correct information and who sets the standards
for a Notice of Inventory Completion; when has a Federal agency complied with
the Act per the notification process; how much evidence is necessary for an ac-
curate determination of cultural affiliation; when are the remains of an ances-
tor considered to be “culturally unidentifiable;” no publicly available standards
on “tribal consultation” and “cultural affiliation”

6. Training: develop and offer online training and online instructional materials;
develop user-friendly databases

There are eight (8) specific recommendations as follows:

1. Statutory: amend the definitions section of the Act

2. Regulatory: Establish an inter-agency NAGPRA Implementation Council with-
in the executive branch, possible the Office of Management and Budget, that
would ensure and coordinate compliance, refer non-compliance and remedies
for non-compliance with the Act, train federal officials, have a dispute resolu-
tion role, develop uniform NAGPRA consultation guidelines for all Federal
agencies and publish in the Federal Register

3. Oversight and Enforcement:

a. issue and publish in the Federal Register the NAGPRA contacts and
policies for each Federal agency;

b. create a public database that lists each Federal agency repository for
curation purposes, including location and contact information;

c. demonstrate via publication in the Federal Register that consultation
has occurred with an affected Native American/s; and

d. revise and improve the Culturally Unidentifiable Native American In-
ventories Database (CUNAID) including the following:
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i. improve database search functions
ii. show documentation as to the pre-decisional consultation has occurred
iii. establish an open and transparent process for why human remains and
cultural objects meet the “compelling scientific interest” category
iv. more frequent updates of the database
v. Native American input in developing new information to be included in
the database
vi. Require additional information to be included in the database, such as
description of study beyond counting and sorting, original location of
burial site, full address of current location of human remains and objects;
and title and detailed contact information of the office responsible for
writing the database record
4. General NAGPRA Program: develop a reporting system that demonstrations
success
5. NAGPR Review Committee: develop a database of disposition case that have
come before the Committee; publicize upcoming publications of Notice of Inven-
tory Completion and a list of notices that are awaiting publication
6. Memoranda of Agreement or Programmatic Agreements: develop a standard
MOA or PA
7. Adequate Funding for the Implementation of NAGPRA: appropriate adequate
funding for Indian tribes, Native Hawaiian organizations, and Federal agen-
cies, including training opportunities, and the Inter-Agency Council and addi-
tional responsibilities for the NPS
8. Compliance Audits: request that the Government Accountability Office conduct
an audit of Federal agency compliance with the Act; and the Inspector General
of each Federal agency should investigate any non-compliance with the Act
that his identified by the GAO audit.
There was one section, Future Areas of Research, which recommended the
following:
1. Evalua%le museum compliance with NAGPRA, similar to this Federal agency
researc
2. Evaluate the role of the Smithsonian Institution in the repatriation process
3. Evaluate the NPS National NAGPRA Program for efficiency, staffing levels
and areas to improve
4. Examines how the unassociated funerary objects have been dealt with in the
repatriation process
5. Examicllles how the Future Applicability (Sec. 10.13) provisions are being imple-
mente
6. Examine the background process that led a Federal agency to determine
whether human remains and associated funerary objects was to be entered into
the CUNAID, including the process used in working with and notifying tribes
of the remains and objects.

Are There Enough Resources?

One of the issues that was studied and discussed in the 2008 report was whether
or not there were adequate resources to comply with the Act. We sought input from
both Federal agency officials and from representatives of Indian tribes and Native
Hawaiian organizations. Our work determined that over the past 19 years, the repa-
triation process has evolved to be a time consuming and expensive endeavor and
even then, the repatriation process does not ensure that remains or cultural objects
will be repatriated. Two possible solutions are (1) to infuse the program with much
more federal support; and/or (2) to improve the process.

One of the major problems identified by the Makah-NATHPO study was the lack
of Federal staff dedicated exclusively to carrying out compliance activities. The 2008
report recommend that additional appropriations be made to ensure that each agen-
cy has adequate staff. Related to this, was the lack of training for Federal staff who
are assigned responsibility for NAGPRA implementation. We recommend that addi-
tional funds be appropriated to ensure that Federal officials receive adequate train-
ing and staffing levels, which they have identified as a need.

Since 1994, the U.S. Congress has appropriated funds for grants to museums and
Indian tribes to carry out NAGPRA activities. Those funds have been inadequate
to effectively address the mandates of the Act. Insufficient resources prevent Native
Americans from maintaining robust NAGPRA programs and the needed effort to en-
sure protection and repatriation of a tribe’s cultural resources. NAGPRA grants to
tribes and museums—which are one of the only sources of funding for Native Ameri-
cans in the field of cultural preservation—have decreased in the past five years. An
assessment of grants made between 1994 and 2007 indicate that proportionately
fewer of the funds appropriated for this purpose are actually being allocated for
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grants. We recommend an increase in the amount appropriated for grants, and that
Congress ensure that these funds are only used for grants and not for administra-
tive activities. If additional funds are needed for administrative activities, there is
a separate line item to which additional funds could be made available.

Are the Law and Regulations Adequate or is Work Needed?

NAGPRA directs Federal agencies and museums to consult with Native govern-
ments and Native cultural practitioners in determining the cultural affiliation of
human remains and other cultural items. Prior to passage of the Act, House Report
101-877 defined the term “consultation,” but the Department of the Interior decided
not to include a definition when it promulgated regulations. As a result, there has
been a great deal of confusion as to what exactly is required. The 2008 report rec-
ommended that the Department of the Interior revise the current regulations to de-
fine consultation consistent with the language in the House Report or, if the Depart-
ment declines to do so expeditiously, the Congress amend the Act to include a spe-
cific definition of consultation.

AGPRA directs each museum and Federal agency to complete an inventory of
Native American human remains and associated funerary objects in their possession
or control by 1995, with notification of cultural affiliation provided to the appro-
priate Indian tribe or Native Hawaiian organization by 1996. The Secretary of the
Interior was directed to publish a copy of each notification in the Federal Register.
Our research found that ten years later, a large number of these notices have still
not been published and the human remains and associated funerary objects been
not been listed on the culturally unidentifiable database, thus leaving them effec-
tively hidden from the repatriation process. It is particularly disturbing that a num-
ber of these situations involve units of the National Park Service—the agency cur-
rently delegated by the Secretary of the Interior with the responsibility for imple-
menting the Act. We recommend that, as for all federal programs, an open and
transparent process needs to be instituted for the knowledge and use by all.

Culturally Unidentifiable Native American Inventories Database

NAGPRA directs the National NAGPR Review Committee to compile an inventory
of culturally unidentifiable human remains that are in the possession or control of
each museum or Federal agency. In 1990, the Congressional Budget Office esti-
mated that the remains of about 100,000-200,000 Native American individuals were
stored in the nation’s museums and Federal repositories. The National NAGPRA
Program has reported that as of March 31, 2009, museums and Federal agencies
had published 1,220 notices of inventory completion accounting for the remains of
37,998 individuals and 985,788 associated funerary objects. To date, about 38,000
ancestors have been returned using the NAGPRA cultural affiliation process—which
is roughly 19% of 200,000—or the repatriation at a rate of about one percent (1%)
per year.

Our research for the 2008 report found that the current database does not accu-
rately reflect the number of culturally unidentifiable human remains in the posses-
sion or control of Federal agencies. Further, the currently database does not provide
adequate information about how to proceed if the database includes human remains
of interest to an Indian tribe or Native Hawaiian organization. For example, there
is currently no record of whether or not Native Americans have been contacted or
consulted, there are no serial numbers or a way to determine which record is being
referenced when seeking additional information, and there is no “user guide” for
how to use the database.

Based on our work for the 2008 report and in response to our members, NATHPO
sponsored in August 2009 the first organized opportunity and open call for tribal
representatives to come together to review and discuss the important information
contained in the database. We provided the attendees with a copy of the database
and a template to use for requesting additional information, which is their right by
law. This was just a start in working with this important database and we hope
to continue this initiative. Attached is the one-page summary of this database and
the workshop.

Conclusion

NATHPO has been working to overcome historic practices and behavior toward
Native people. We support local tribal efforts for control of their respective histories
and culture. We support a tribal agenda that goes beyond merely educating and re-
acting to situations that are many times beyond our control. Native Americans have
many reasons to be proud of their work in seeking the return of their ancestors and
cultural objects and we hope that the Committee will continue supporting these
local efforts and will have more opportunities to visit Indian country and hear from
Native people on this important Act.
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CULTURALLY UNIDENTIFIABLE NATIVE AMERICAN INVENTORIES DATABASE (CUNAID)

In August 2008, the National Association of Tribal
Historic Preservation Officers (NATHPO) --
working in collaboration with the Makah Tribe —
published the report, Federal Agency
Implementation of the Native American Graves
Protection and Repatriation Act. This first-ever
review and report of how the Act has been
implemented by those entities that are charged
with responsibilities under the Act contains
original research and recommendations on how to
improve the process to better serve Indian
country. It has had policy implications on a
national level and has provided important
information to Indian country as well as putting
Federal agencies on notice that there is additional
work to be done so that our Native ancestors and
sacred objects may be returned to their
communities.

One of the principal findings of our report is the
need for more training, both at the tribal level and
at the Federal level. Accordingly, NATHPO and
the National Park Service National NAGPRA
Program have collaborated to offer this one-day
overview of the “Culturally Unidentifiable Native
American Inventories Database.” NATHPO has
provided the following materials for you:
1. Excerpt from the Makah-NATHPO report
that covers the CUNAID
2. NATHPO comments on Sec. 10.11,
Disposition of Culturally Unidentifiable
Human Remains, per Federal Register
notice of October 16, 2007
3. State of lowa process for reburial of
remains and funerary objects
4. "Prehistoric” references in Final NAGPRA
Regulations
5. FY2009 NAGPRA Consultation/Docu-
mentation Grant Recipients
6. Legal citations and Draft Template,
“Request for Documentation”
7. CD of the following information:

a. Database in two formats: NPS’
version (Access) and NATHPO's
version (Excel);

b. Draft Template for Request for
Documentation

In 1990, the Congressional Budget Office
estimated that the remains of about 100,000-
200,000 Native American individuals were stored
in the nation’s museums and Federal repositories.
The National NAGPRA Program has reported that
as of March 31, 2009, museums and Federal
agencies had published 1,220 notices of inventory
completion accounting for the remains of 37,998
individuals and 985,788 associated funerary
objects. To date, about 38,000 ancestors have
been returned using the NAGPRA cultural
affiliation process — which is roughly 19% of
200,000 - or the repatriation at a rate of about
one percent (1%} per year.

Per Section 8 of the act, the NAGPR Review
Committee must compile an inventory of culturally
unidentifiable Native American remains that are in
the possession and control of each Federal
agency and museum and with recommending
specific actions for the development of a process
for the disposition of human remains if the parties
deem it desirable. Thus, the CUNAID was
created and is maintained by National Park
Service National NAGPRA Program. Per the NPS
website, as of July 31, 2009, the database reflects
information and is comprised of 16,922 records
that describe 124,008 Native Americans and
915,783 associated funerary objects.

Today's one-day overview of this database is to
familiarize you with the content and utilities
currently available. We hope that additional
information will be shared and your questions will
be answered, such as:

e What is the CUNAID and why are these
ancestors called "culturally unidentifiable?"
How was the original information provided by
museums and federal agencies summarized in
the CUNAID?

How do | use the CUNAID to identify and
repatriate my tribe's ancestors and funerary
objects?

How do | obtain the original information
provided by museums and federal agencies?
How do | claim ancestors currently listed as
"culturally unidentifiable?"

VIII. RECOMMENDATIONS [from the report, “Federal Agency Implemen-
tation of the NAGPRA”]

A. General Themes

i. Knowledge of Process and Responsibilities

One of the prominent issues that emerges from the results of both Federal agency
surveys and the surveys of Native governments and organizations is the need for
more training so that Federal agency personnel are aware of their agency’s respon-
sibilities under the Act, museum personnel are aware of their museum’s responsibil-
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ities under the Act, and Native governments and organizations are aware of their
rights and responsibilities under the Act.

The survey results would suggest that within the Federal agencies, seldom is
there a full-time employee whose principle assignment is to carry out the agency’s
responsibilities under the Act. More often, if there is an employee who is tasked
with assuring that the agency is in compliance with the mandates of the Act, that
person’s first responsibility is to assure compliance with section 106 of the National
Historic Preservation Act. A number of the Federal agencies responding to the sur-
vey indicated that the agency has a designated Federal historic preservation officer,
who may or may not devote part of his or her time to NAGPRA duties. Several
agency respondents reported that they were not certain who had NAGPRA respon-
sibilities within their agency, and others placed the role of determining cultural af-
filiation in the hands of the National NAGPRA Program through the publication of
Notices of Inventory Completion.

It is perhaps thus not surprising that Native government and Native organization
respondents reported that they have experienced difficulty in finding anyone within
a Federal agency that can tell them with whom they should be addressing
NAGPRA-related issues. Some Native governments report that when they contact
Federal agencies with the objective of gaining an understanding of how the repatri-
ation process works within that agency, there is no one who can tell them what the
repatriation process entails or how to go about initiating a request for repatriation.

ii. Access to Information

No less important is the commonly-reported fact that unless a tribal government
or Native organization has been contacted directly by a Federal agency or museum,
they do not know how they would learn that a Federal agency or museum may have
the human remains of their relatives, or associated funerary objects, sacred items
or objects of cultural patrimony.

Some tribes report having had to resort to relying upon anecdotal evidence or re-
ports that someone has seen something in a museum that looks like it would have
been associated with that tribe’s cultural and religious practices. Others have at-
tempted to contact every Federal agency and every museum known to possess Na-
tive American collections. Such time-intensive, laborious and costly undertakings
could have been rendered unnecessary if the policy and intent of the Act—namely
to place the burden of reporting on those institutions that have possession of Native
American collections—had been fully and effectively realized.

As referenced above, the Act does provide for a system of notification, but the in-
tegrity of the notification process is only as sound as the information that is pro-
vided to the Interior Department. The Act does not address how the Department
would go about determining whether other Federal agencies or museums may have
Native American collections for which inventories and/or summaries have not been
submitted. In late 2007, several museums and National Park units withdrew many
pending Notices of Inventory Completion that would have publicly announced the
existence of culturally-affiliated Native American human remains and associated fu-
nerary objects, and thereby further frustrated the efforts of Native people to identify
where human remains and cultural objects could be found.

In addition, it is well known that a common practice of agencies and museums
is to err on the side of caution when the cultural affiliation of human remains or
associated funerary objects cannot be definitively determined. In this context, cau-
tion is exercised by reporting that such remains or objects are culturally unaffili-
ated. While such caution is understandable, as discussed in Section III.C. of this re-
port, the classification of remains or associated funerary objects as culturally-un-
identifiable often has the effect of placing those remains or objects so classified be-
yond the reach of the Act’s preference for repatriation of Native American human
remains and associated funerary objects.

Native governments and organizations ask whether notice has been published in
the Federal Register for all remains and associated funerary objects that have been
reported as culturally unaffiliated, and apparently the answer is that they have not.
Responses to tribal surveys as well as an in-depth analysis of the “Culturally Un-
identifiable Native American Inventories Pilot Database,” maintained by the Na-
tional NAGPRA Program Office and set forth in Section III.C. of this report would
indicate that the database is difficult to use and has limited research and cross ref-
erencing capabilities.

iii. Consultation

As outlined earlier, NAGPRA contemplates and indeed directs that Federal agen-
cies and museums consult with Native governments and Native cultural practi-
tioners in determining the cultural affiliation of human remains and other objects
and items within their respective Native American collections. Federal agencies in-



25

dicated that an element of their success in working with Native Americans in com-
plying with the Act is that they know with whom to consult.

The Act’s regulations also provide that consultation is to be carried out as part
of the intentional excavation or inadvertent discovery of human remains or objects.
Written plans of action must be the product of consultation, and when re-interments
are to take place, consultation in how such re-interments or associated repatriations
are to take place is also anticipated.

Despite these statutory and regulatory requirements, a review of both Federal
agency and Native survey responses suggests that Federal agency personnel often
don’t know with whom they should be consulting, and Native governments are not
always welcomed when they seek to have a Federal agency or a museum engage
in consultation. In fact, survey results indicate that there is substantial room for
improvement in the area of consultation.

iv. Available Resources

Tribal survey results suggest that Native Americans place a high value on the ca-
pacity to repatriate the remains of their relatives, ancestors, sacred objects and ob-
jects of cultural patrimony, but that the resources which are currently available to
effect these repatriations fall far short of what is needed. And while the Congress
has appropriated funds to support the NAGPRA program, overall, those funds have
also been inadequate to effectively address the mandates of the Act.

Insufficient resources also prevent Native governments and organizations from
maintaining a robust NAGPRA program effort and retaining one or more people to
assure protection of a tribe’s cultural resources. NAGPRA grants to tribes and mu-
seums has decreased in the past five years, and an assessment of grants made be-
tween 1994 and 2007 indicates that proportionately fewer of the funds appropriated
for this purpose are actually being allocated for grants (see Appendix C). Clearly,
Federally-appropriated resources have been insufficient to address the needs of the
repatriation process. It is unknown what the total need for NAGPRA training is at
all levels and for both Federal agencies and Native people.

An examination of fiscal support at the Federal agency level may show parallel
lack of support, both in terms of staff support and training for new and current staff
tasked with the responsibility to comply with the Act.

v. Standards

Improving information sharing and establishing standards are important compo-
nents of the repatriation process and the following remain unclear:

e What constitutes correct information and who sets those standards;

e What format is to be used for a Notice of Inventory Completion and when has

a Federal agency or museum complied with the Act per the notification process;

e How much evidence is necessary for an accurate determination of cultural

affiliation;

. \N{)}llen are the remains of an ancestor considered to be “culturally unidentifi-

able.”

“Tribal consultation” and “cultural affiliation” are not easily understood and
agreed upon processes. There are also points in the process where exclusion from
these two important steps prevents active engagement of an affected Indian tribe
or Native Hawaiian organization. There are no publicly available standards on what
constitutes meeting the requirement to consult with an affected Indian tribe or Na-
tive Hawaiian organization. Who sets these standards is also of concern.

vi. Training and Technology

Many of the challenges identified by the research, as well as other identified bar-
riers to the effective implementation of the Act, could be addressed and possibly
overcome through the provision of training for Federal agency, museum, and Native
government and organization personnel.

Federal agency survey responses suggest that those Federal agency personnel who
are charged with carrying out NAGPRA responsibilities are frequently new or reas-
signed, so that while there may have been some training on the Act for those ini-
tially tasked with implementing the agency’s responsibilities, training has not been
available to their successors. The same dynamic appears to be prevalent in Native
communities, where the unmet need for training is further exacerbated by the lack
of resources to gain access to training opportunities.

However, with the widespread advent of technological tools, there are solutions
that could be applied to address the need for more knowledge about the Act, to build
the capacity for access to information, to facilitate consultation, and to enable ex-
panded training opportunities.

For instance, funds expended on travel of Federal agency personnel to training
sites might be reallocated to the development of on-line instructional materials that
would be accessible either directly or made available in CD and DVD formats. The
development and maintenance of user-friendly databases hold the potential to great-
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ly expand the access by Native governments and organizations to inventory and
summary information held by the Interior Department. Computer software pro-
grams that enable users with differing levels of security protection to have appro-
priate access to confidential or proprietary information foster both transparency and
accountability.

Most Native groups do not have the means to travel to regional hubs to take ad-
vantage of training opportunities where such opportunities exist, nor do they have
the means to travel to the Nation’s capital to access data that is maintained in
paper files. Federal agencies also lack the resources to send Federal agency per-
sonnel out to areas of Native America for the critical purpose of consultation that
is required under the Act, or to send Federal agency personnel to training sessions
that are held at considerable distances from their assigned duty stations.

Many of the recommendations from both Federal agencies and Native groups can
be achieved by building on-line, secure data systems that are accessible to the rel-
evant users and their needs for information. Recent developments in computer soft-
ware programs afford different users access to information that is compatible with
statutory and regulatory requirements, while ensuring the security of proprietary
and confidential materials. In this manner, Federal funding can be employed to
n;)aximize cost-effectiveness as well as to achieve both transparency and account-
ability.

B. Specific Recommendations

In a climate in which the funding of Federal programs can be anticipated to fall
short of what is needed to assure full compliance with statutory and regulatory re-
quirements, creative and cost-effective alternatives must be identified.

1. Statutory

Amend the “Definitions” section of NAGPRA to clarify application to human re-
mains so that “Native American” means of, or relating to, a tribe, people, or culture
that is or was indigenous to any geographic area that is now located within the
boundaries of the United States.

2. Regulatory

Establish an Inter-Agency NAGPRA Implementation Council within the Executive
Branch (possibly the Office of Management and Budget) that would:

a. Assure Compliance within each Federal Agency

The Council should be vested with the authority to assure that each Federal agen-
cy with land management responsibilities or otherwise subject to the provisions of
the Act is complying with the Act. The Council should identify instances in which
creative approaches to compliance have proven to be effective for purposes of advis-
ing Federal agencies of useful models for compliance.

b. Coordinate Compliance across all Federal Agencies

The Council should also oversee coordination of Federal agency activity to assure
compliance with the Act’s requirements across Federal agencies. The Council should
maintain a database of compliance with NAGPRA across all Federal agencies in-
cluding information on the compliance record of each Federal agency.

c. Refer Non-Compliance and Remedies for Non-Compliance

The Council should establish a mechanism for the referral of complaints con-
cerning a Federal agency’s lack of compliance to the Inspector General of each Fed-
eral agency, and the Council should direct the National NAGPRA Program Office
to publish relevant information on the referral process as well as information identi-
fying the designated agent within each Federal agency with whom complaints
should be filed in the Federal Register. The Council should also establish remedies
for non-compliance with the statutory and regulatory requirements and the Council
should direct the National NAGPRA Program Office to publish the remedies in the
Federal Register.

d. Train

The Council, in coordination with the National NAGPRA Program within the Na-
tional Park Service, should assure that all Federal agency personnel charged with
responsibilities under the Act have the necessary training to effectively carry out
their responsibilities under the Act.

e. Dispute Resolution Role

The Council should serve as a forum for the resolution of disputes amongst Fed-
eral agencies.
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f- Uniform Consultation Guidelines

Following direct, meaningful and pre-decisional consultation with Indian tribes,
Alaska Native villages and Native Hawaiian organizations, the Council should de-
velop a set of uniform NAGPRA consultation guidelines for all Federal agencies. The
Council should direct the National NAGPRA Program Office to publish the consulta-
tion guidelines in the Federal Register.

8. NAGPRA Regulations

The Council shall develop and maintain one set of regulatory language for all pro-
visions of the Act.

3. Oversight and Enforcement of Statutory Requirements

a. Training

Establish a program to train Federal agency personnel who are assigned responsi-
bility for NAGPRA implementation by each Federal agency including not only statu-
tory and regulatory requirements but also requirements for pre-decisional consulta-
tion associated with cultural affiliation determinations and consultation associated
with the publication of notices and with repatriation of cultural items as defined by
the statute.

i. As part of the training effort, Native people with extensive NAGPRA experi-
ence in representing their tribes or Native Hawaiian organizations at
NAGPRA and other cultural resource consultations, need to become a part of
the National NAGPRA Program’s training component. All official training
held thus far (for Native people or for institutions) has been carried out by
non-Native people, and while this training has provided some benefits, Native
people report that there is still a significant need for education amongst Fed-
eral agency personnel when Native people seek to repatriate remains. High
turnovers in NAGPRA-responsible staff at both the tribal and Federal levels
also underscore the need for the permanent creation of a training team com-
prised of experienced Native NAGPRA representatives.

ii. In consultation with Indian tribes, Alaska Native villages, and Native Hawai-
ian organizations, the National NAGPRA Program Office should develop train-
ing modules that are accessible through the Internet, or which can be made
available to Native groups in compact disc or DVD format.

b. Issue and Publish NAGPRA Contacts and Policies within each Federal Agen